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P R © POSALS 
Humbly offered to the 


PARLIAMENT, Se. 


HERE has of late Years been much 

Talk about amending the Law; but 

to my Apprehenſion, the Grievance 

1s miſtaken ; for certainly it's not 

the Law wants amending, (that's already the 
beſt in the World) but the Practice of it, which 
15 now grown to that wretched Pais, that in 
many Caſes it makes a tota! Failure f Juſtice, 
as if a Debt be only about 2 J. and recoverable 
at Law, or 3o/. or 40 l. and recoverable only 
in Equity, the Plaintiff generally loſes more 
in Taxing his Coſts than his Debt comes to, 
and ſo is only banter'd with a Recovery, and 
had better have releaſed his Debt at firſt, than 


have vex'd himſelf with ſuing for it. And 


moreover, the great Charge, and Delay of 
Juſtice, is not only injurious to all forts of 
Suitors, but perfectly deprives the poorer ſort 
of Juſtice, who (tho? they were ſure of having 
it all again) cannot be fo much in Diſburſe 
as a Suit requires, or cannot ſtay ſo long for 
their Money as the tedious Rules of the Courts 
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(2) 
_ oblige them to, before they can recover it; 
and ſo are forced, either for thoſe Reaſons 


to loſe all, or perhaps to compound and loſe - 


great Part of a juſt Debt : And yet this is not 
the Fault of the Law, but of the Practice of 
it; it's thoſe tedious chargeable Roads to Juſ- 
tice want amending; and, when that's done, 
and not till then, we ſhall find Juſtice ad- 
vanced to ſome Purpoſe. 

I have not heard of any of our Profeſſion 
that has wrote on this Subject, and therefore, 
one long Vacation, I beſtow'd a few rainy 
Days in thinking of it, and do humbly con- 
cave, that if ſome ſuch Regulation was made, 
as is herein after propoſed, we ſhould find, 
that one Shilling and one Term would then 
go at leaſt as far in obtaining Juſtice, as four 
Shillings and four Terms will now. 

I think it hardly poſſible to redreſs any one 
thing in the Practice, without taking away 
or diminiſhing the Fees of ſome or other of 
the Officers or Judges; for every Alteration 
that can be made for the Benefit of the Sui- 
tor, will more or leſs affect them; and it be- 
ing alſo humbly propoſed, in order to make 
the Redreſs effectual, that many Offices ſhould 
be quite taken away and ſuppreſſed as altoge- 
ther uſeleſs, and theſe Offices having for ſome 
Ages paſt been conſtantly bought and ſold, 
and the Officers that now enjoy them having 
honeſtly bought them, and many of em at 
very, very dear Rates, and having, as the Law 
now ſtands, as good a Right to the antient 


Fees of their Offices as any Man has to the 
Rents 
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Rents of his Eſtate ; therefore I humbly ap- 
prehend their Offices or their Fees cannot with 
Juſtice be taken from them, or diminiſhed, 
without giving them an Equivalent, nor in- 
deed without alſo giving the Judges an Equi- 
valent; for to ſuppreſs any of them will be 
taking away from the Judges ſome of their 
Perquiſites entirely; and to diminiſh the Fees 
of the reſt will conſequently diminiſh the Price 
of the Office the next time it comes to be ſold, 
Theſe Conſiderations, and the want of a pro- 
per Fund, I verily believe have been the great 
Obſtacles in the way of any Redreſs hitherto ; 
but I hope what J hereafter propoſe will effec- 
tually remove them, without injuring either 
the Judges or the Officers. | 
In order then to redreſs the exorbitant 
Charge and Delay of Suits, (which certainly 
is a great Grievance) I muſt begin with the 
Judges, | 
A Judge is an Officer of great Care, Pains 
and Anxiety, and one of the moſt conſider- 
able Officers in the Kingdom, on whole 
Learning and Integrity the Lives, Liberties, 
Properties, and all that's dear to the Subject, 
does in a very high degree depend ;. he 15 
Lex Loquens, the Life of the Law, and the 
Mouth of the Legiflative Power. He's the 
Law's great Agent, the People's faithful Truſ- 
tee for all they have, their great Barrier be- 
tween them and arbitrary Power, Oppreſſion 
and Wrong: Their great Diſpenſer of Juſtice, 
bringing it with much Pains and Hazard of his 
Health, twice in every Year, home as it were 
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to the very Door of every Man in the King- 
dom : An Officer that for my part I never be- 
hold without very great Awe and Reverence, 
eſpecially when I ſee him on the Bench im- 
partially doing Juſtice, to Rich and Poor, 
High and Low, without reſpecting of Perſons, 
without Fear, Favour, or Affection to any 
one; judging and defending the Cauſe of the 
Widow, the Fatherleſs, the Poor, and the 
Oppreſſed, and confounding and condemning 
the wrong Doers and Opprefſors. He then to 
me appears as a God; and is it not reaſonable 
and juſt, nay is it not convenient and neceſſa- 
ry, that ſuch a high Officer, of ſo great Con- 
ſequence, ſhould have an Income ſuitable to 
his Qualities and Services, and to the Dig- 
nity of his Poſt, and ſufficient to maintain 
the Grandeur of it? Is not ſuch a Labourer 
worthy of a noble Hire? And yet how ma- 
ny Officers are there under the Government 
that have better Incomes than a Judge, and 
whoſe Places, compared to a Judge's, are of 
trivial Conſequence, requiring no Learning, 
and but little Pains and Attendance, for the 
molt part executed by Clerks and Deputies, 
and are many of em enjoyed by Men that 
have not Learning enough to be a Judge's 
Clerk, or his Amanuenlis, nor qualified for 
any other Employment under him, ſave his 
Train-bearer? And does it not ſeem very 
ſtrange and unequal, that ſuch an ignorant Of- 
ficer ſhould have a betterSalary or Income than 
fo great, ſo eminent, and ſo learned an Officer 


25 a Judge, who has beſtow'd the Study of his 
whole 


65 
whole Life to qualify himſelf fot that high 
Station, and who cannot at Jaſt accept it with- 
out giving a full Price for it? that is, he muſt 
give up bis Practice as a Counſel, which very 
often is more than a Judge's Salary. Now the 
Primum Mobile of all the Miſchiefs and In- 
conveniences, I would humbly recommend 
to be redreſt, is the Smallneſs of the Judges 
Salaries, their taking divers Fees of the Sub- 
Jet for doing their Duty; and their ſelling of 
the ſeveral Offices under them. It would cer- 
tainly be for the Honour of the Government, 
and Juſtice it {elf, that Judges ſhould in all 
Caſes adminiſter Juſtice, 8 5 either they 
or their Clerks taking any manner of Fee or 
Reward of the Suitor; the very taking where- 
of looks like ſelling Juſtice ; and it would 
render Juſtice very cheap; and conſequently 
more ſpeedy; if many Offices in the ſeveral 
Courts were ſuppreſſed, as altogether inſigni- 
hcant, and if thoſe left ſtanding were to be 
diſpoſed of gratis, and their Fees reduced con- 
ſiderably lower. 

Moſt of theſe Offices are now Perquiſites 
belonging to the Judges reſpectively, and I 
humbly think the Benefit of ſelling them, and 
the Fees the Judges now take; and their Sa- 
lary from the Government, do not all toge- 


ther amount to what a Judge (that great Ar- 


bitrator of our Lives and Fortunes) reaſonable 
deſerves : Therefore I would humbly propoſe, 
that every Puiſny Judge ſhould have a certain 
Salary of at leaſt 3o0oD per Arnum, and loin 


9 for the Chief Judges of each Couit, 
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and have no other Fee, Perquiſite, Penſion, 
or Income whatever, That the Judges ſhould 


ut in all Officers under them gratis, and that 


Judge and Officer ſhould, in open Court, take 
an Oath, no Reward was given or taken on 
that Account: This Reformation would raiſe 
the Eſteem of the Judges, and would make 
them indifferent, impartial and quick of Diſ- 
patch; they would certainly then be free from 


all ſordid Inducements, becauſe, go the Matter 


which way it would, were it done or not Gone, 
it would ſtill be the ſame Benefit to them. 
And, beſides other Advantages, ſuch noble 
Salaries would not only be a Means to encou- 
rage, at leaſt, the younger Sons of the beſt Fa- 
milies in England to apply to the Sudy of the 
Law, in Hopes of ſuch Preferments, but 
they would always tempt the greateſt Men at 
the Bar, to accept even of a Purſny Judge's 
Place, which has been refufed by many emi- 


nent Practicers, becauſe their Practice was 


more worth to them; and this alſo has been 
the Cauſe, why we have often (tho* not at 
this time) had ſome mean Puiſny Judges upon 
the Bench. And what a great Injury it is to 
the Publick, to prefer a Man of mean Parts 
to a Place of Judicature, I leave any to judge, 
who has ever obſerved the Actions of thoſe 
Men, eſpecially upon their Circuits; it's there 


they do the moſt Miſchief, where they are left 
to themſelves; in Meſtminſter-Hall they nei- 


ther do much Good nor much Harm, becaufe 
they are kept ſteddy by their learned Compa- 
ons. To judge and to determine are two 
different 
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different Things; a mean Judge may hear and 
judge Cauſes, but he rarely determines them: 

His Opinion (though according to Law) is 
not of Authority enough to ſubdue the Partia- 
lity the Suitor has to his own Cauſe, who will 
rather think ſuch a Judge in the Wrong, than 
himſelf ; and will rather ſuſpect ſuch a Judge of 
Error and Miſtake, than belive his own Cauſe 
bad; and therefore he ſeldom acquieſces un- 
der his Judgment, but by a new Trial, or ſome 
other Way, brings the Matter about again, 
and fo, in Effect, makes two Cauſes of one: 
But ſuch a Judge as the late Chief Juſtice Holt, 
(who came fully up to Jethro's Character of a 
Judge, and who had the Courage of Gaſcoigne, 
and the Judgment, Learning and Integrity of 
Hales) does not only judge, but determine: 
He (like a Fine) Finem Litibus imponis; his 
Opinion carries Reverence and Conviction a- 
long with it; it conquers and baffles the Sui- 
tor's vain Opinion of his own Cauſe, and of- 
ten brings him even to acknowledge himſelf 
in the wrong; or if not fo, yet it has this 
good Effect upon him, it makes him ſubmic 
and be quiet, as thinking it in vain to ſtruggle 
againſt the Opinion of ſo great a Man, There- 


fore if expedit Reipublice ut fit Finis Litium 


be a good Maxim, it is conſequently expedient 
ſuch Men be made Judges as are capable of 
ending them, and raiſing their Salaries will 
tend much thereto at all times hereafter. 
The next thing that will render Juſtice 
cheap and ſpeedy, will be the fappreſling ma- 


ny inſignificant Offices, and reducing the Fees 
g 
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of the reſt ; in order to this, I humbly pro- 
poſe, that all the Officers who have bought 
their Places, be redeemed by the Govern- 


ment, at the Prices they gave for em; thoſe 


that came in gratis, may be turned out gra- 
275, and no Injury done them; but left the 
Reader ſhould be impatient, to hear me out; 
becauſe my Propoſals hitherto feem unſca- 
ſonable, intending to bring a Charge upon 
the Government; I promiſe by and by to 
propole a Way to defray all the Charge of 
advancing the Judges Salaries, and buying in, 
the Offices by an eaſy Tax upon the Lawyers 
themſelves (without any Diminution of his 
Majeſty's Revenue) and which I verily be- 
heve the Lawyers will all agree to. 

It would be too tedious. to name all the 
Othcers of the ſeveral Courts that I would 
propoſe to be bought in; therefore I ſhall 
only name ſome of the biggeſt of them. In 
the Court of Chancery there are the Six 
Clerks, Officers that ſignify not much, and do 
bur little for 1000 J. per Aunum a-piece ; the 
Main of their Buſineſs is to attend the Court 
of Chancery at Meſtminſter in Term-time 
only, where they do nothing but now and 
then read ſome Pleadings, Sc. And there 
have been heretofore ſome amongſt them that 
have not been very ready at it; having been 
educated to Trades and not the Law; and tho 
moſt of the Chancery Buſineſs be done elſe- 
where than in Weſtminfter-Hall, yet they 
never attend the Court any where but there; 
{the Sworn-clerks and Sollicitors read for 

them 
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them gratis every where elſe) fo it's plain 
they are not wanted on that Score, nor in- 
deed are they of any manner of Uſe to the 
diſpatching or doing of Juſtice; and ſince 
one diligent Perſon "by himſelf and Deputy 
will eaſily do all their Buſineſs, and the ſup- 
prefling them will fave the Suitor abundance of 
Money, which theſe Six Cleiks do litile for, 
and take only becauſe they have given ſeveral 


thouſand Pounds tor their 8 therefore 


it's humbly propoſed they ſhould be bought 
in, and ſuppreſt, and ſuch Fees allowcd one 
Perſon for himſelf and Deputy as will amount 
to 4 or 500 J. per Aunum, there being maay 
Men of Worth- and Parts would be glad to 
undertake it at that Price, and e do the 
Buſineſs better than all of them now do. 

The next are the Regiſters, whoſe Fees are 
exorbitant, and daily grow upon us more and 
more. They, amongſt other things, often 
impoſe unneceſſary Copies of Orders upon 
us, and always take 3 s. a Side for the Or- 


ders themſelves, and make four of thole - 


Sides out of one Sheer of Paper, written in 
a very looſe, wide Hand, and ſtuft with im- 
pertinent Recitals and Suggeſtions, making 
the Order a great deal longer than needs z 
ſo that an Order on Hearing ſhall ſometimes 
come to 10/, and by reaſon of its great 
Length, they muſt have a long time to draw it 
up in, often three Months. Whereas if they 
drawn up according to the excellent Forms 
uſed by the Clerks of the Houſe of Peers, 
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in drawing Orders upon Appeals, they would 


not come to the 20" part of what ſome of 
them do, and might be drawn up in a Day 
_ or two; and if the Orders made by the Court 
of laſt Reſort (which Orders, above all others, 
ought to be plain and certain) can generally 
be *comprized in the fourth part or half a 
Sheet of Paper, I do not ſee why the Chan- 
cery Orders may not be ſo too; and indeed 
that part of *em which really is the Order 
ſeldom is much longer, but *tis the inſigni- 
ficant Recitals make em ſo extravagant; and 
occaſion alſo much ſubſequent unneceſſary 
Expence : For the Entry, the Enrolment, the 
Writ of Execution, and the Copies there- 
of are all lengthened in proportion to the 
Order, fo that theſe impertinent Recitals 
are ſometimes paid for five times over : It is 
therefore propoſed that this Office be bought 
in, and the Regiſters put in gratis, and then 
their Orders may be ſhortned, and Fon re- 
duc'd without any Injury. 

There are alſo the Regiſter of the Ras 
office, the Affidavit- office, the Subpaena-office, 
the two Examiners in particular, the Curſitors, 
and many more, all which take extravagant 
Fees, much more than all they do can any 
ways be valued at: therefore if they were 
bought in, and their Places filled gratis, they 
might afford to take the fourth Part of what 
they now do, and have good Places too. But 
ſome of theſe Offices, with ſeveral others not 
named, are utterly inſignificant, and may ve- 
ry well be ſuppreſſed, as not at all tending to 
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the Adminiſtration or Diſpatch, but, on the 
contrary, to the Delay of Juſtice, 

In the Common- Pleas there's the Cuſtos Bre- 
dium, an Officer of little uſe, has a great In- 
come for almoſt doing nothing. The three 
Prothonotaries next, who (as I have often 
heard) heretofore kept Clerks under them to 
enter all Pleadings, and make the Writs be- 
longing to their Office; and the Prothonota- 
tes were paid for entring the Pleadings, and 
for making out the Writs ; but by degrees the 
Prethonetaries have turned off all their Clerks; 
and ſhuffled the Buſineſs upon the Attorneys 
themſelves, who now enter all Pleadings, and 
make out all the Writs, and yet the Protbo- 
notary (becauſe he has given a large Sum for 
his Place) ſtill takes the Fees for the Pleadings 
and Writs, and the Attorney, becauſe he re- 
ally does the Work, reckons Fees for the 
Pleadings and the Writs too: So that by this 
means the Subject is notoriouſly defrauded, 
hy paying twice for the ſame Thing, and the 
Prothonotaries are become of little Uſe to what 
hey formerly were, doing nothing in a man- 
ner but ſetting their hands and taking the Mo- 
ney z and being one Perſon, by himſelf and 
Deputy, may do all their Buſineſs, as well as 
one does it in the King*s-Bench ;, therefore it is 
humbly propoſed that they be bought in, and 
one Man put in gratis in their ſtead, at ſuch 
Fees as will come to about 400 J. per Annum, 
and 'twill ſave the Subject a deal of Money. 
There are alſo the Phillazers, Warrant of 
Attorney Office, and many other Officers, 

C both 
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both in this Court, the King's-Bench, and 
Exchequer, who are Incumbrances and Stum- 
bling-blocks in the way to Juſtice, ſignify lit- 
tle or nothing to the Adminiſtration or Diſ- 
patch of it, and who take great Fees for no 
other Merit, but becauſe they have bought their 
Places. And it's theſe Offices make the Law 
ſo dear, and conſequently dilatory; for how 
often are Cauſes delay'd for want of Money 
from the Client to fatisfy theſe idle rapacious 
Officers? And if any one was to examine At- 
torneys and Sollicitors Bills, they would gene- 
rally find three Parts in four paid to theſe Offi- 
ces and for Counſel Fees, And I cannot but 
here obſerve the Infelicity we Attorneys and 
Sollicitors are under, of having our Bills filled 
and ſwelled with the extravagant Fees and Ex- 
pedition Money paid to thoſe Officers, and the 
large Fees to Counſel; we bear all the Re- 
proach, and ſuffer for their Sins, (they are 
out of our Clients Hearing and Reach) and it's 
we are exclaim*d againſt tor the large Bills theſe 
Men occaſion ; our Clients think - all is clear 
Gain to us, and are continually denouncing 
againſt us, Wok uxnTo YE LAwWYERS! 

Therefore the Way to make Law cheap, 1s 


fo ſuppreſs the uſeleſs Offices, and reform the 


Fees of the reit, and ſome way to reſtrain the 
exceſſive Fees to Counſel. 

Juſtice in ſome degree will be advanced 
when it may be had with ſmall Charge; but 
to do it effadtuaſly, it will be neceſſary to 
reform the in, Gdilatory and chargeable Cul- 


toms, Rules and Forms of the ſoreral Courts, 
and 
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and by that Means render Juſtice ſpeedy, which 
will certainly be a great Bleſſing, as on the 
other hand Delay is a great Miſchief : [De- 
laying Juſtice being in many Caſes as bad 
and fatal as totally denying it.] Now it would 
be very tedious to inſtance all, or even the 
greateſt Part of the many Cauſes of Delay 
in legal Proceedings; therefore I will only 
name ſome few, and begin with the Court of 
Chancery, which, for the Charge and Delay 
of it, is become formidable to all Mankind. 

1. The great Number of Proceſſes, before 
you can come to a Sequeſtration, and the 
many Niceties in ſuing out and returnirg 
them, which frequently is adjudged irregular, 
and the Plaintiff pays Colts for it, and is 
forced to begin again. 

2. The tedious way of compelling a dila- 
tory Defendant to appear, and put in a full 
Anſwer, and the great Length of the Returns 
of the Commiſſions to take Anſwers. 

3. The great and unneceſſary Charges and 
Delay of Petitioning, or moving for Sub- 
pœna's returnable immediate, Orders ni/t, 
and many other Things of courſe, for which 
there's little Reaſon can be given, 

4. The great Delay in granting Orders for 
* time to anſwer, Sc. 

. The Unreaſonableneſs of allowing the 
Platnif only 40 s. Colt for an inſufficient 
Anſwer, when he for the moſt part is delayed 
a Term, and neceſſarily ſpends 4 /. or more. 

6. The expenſive Ceremony of exhibiting 
Bills of Revivor upon the Death of a Party, 
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which frequently happens where there are ina- 
ny Parties, and is a great Charge and Delay. 

7. The unjuſt Preference and poſt-poning 
of Cauſes, which was firſt left off to be prac- 
tiſed by the glorious Lord Chancellor Cow- 
per*; and which, tho' not now practiſed, it will 
be good to guard againſt his Succeſſors, and 
to oblige them to hear all Cauſes in Courſe, 

8. The Delay by re hearing Cauſes, Pleas, 


Demurrers and Exceptions, which would not 


lo frequently be, if the Party deſiring the 
lame was to pay full Coſts (as in reaſon he 


ought) if the Order appealed from was affirm- 


ed, and thoſe Re-hearings were always to be 
ſet the firſt in the Paper. 
9. The great Charge and Delay betore the 
Maſters wants to be redreft. 
o. The long Time before a Bill can be 
diſmiſt for want of Proſecution. 
11. The great Delay in the Regiſters in 


drawing up 8 


12. The tedious and chargeable Way of 
enforcingObedience to Orders and Decrees,and 
the inſignificant Expence of enrolling Decrecs. 

Theſe, with many more I could name, may 
ealily be redreſt, and put into a ſpeedier and 
better Method, ſo that all Cauſes might be 
begun and ended in a Year, or leſs, except 
where it appeared Witneſſes were beyond Sea, 
or could not otherwiſe be had; and certainly 
he that has a Year's time to deliberate on a 

| Cauſe 

+ The Lord Coguper appointed every Saturday in Term, 


and particular Days, after Term to be for Re-hearings 
only, which is ſtill obſcrved, and has been of very great 


Service to prevent frivo'015 Re hearings of Cauies, 
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Cauſe in Chancery, cannot ſay he's ſurprized, 

or wants Time to prepare for his Defence. 
As to Common Law Proceedings, I humbly 
recommend it to be conſidered, whether Spe- 
cial Bail be really an Advantage in general or 
no. By the Wiſdom of the Common Law, 
when it was Lex non Scr ?pta, and for ſeveral 
Ages after, Capias either in Meſne Procels, 
or Execution, did not lie for Debt; but by 
the Stat. 25. Ed. III. C. 17. which was about 
three hundred Years after the Conqueſt, the 
Capias was firſt given in Debt, and ſince then 
Special Bail has been contrived, which 1s a 
Sting added to the Capias, and which I ve- 
rily believe has undone many more Families 
than it has ever ſaved ; for when a Man thro” 
his own Credulity, Overſight, or. Folly, has 
truſted further than he ought, and contract- 
ed a bad Debt, then he arreſts his Debtor, 
and holds him till he can draw in two inno- 
cent kind Friends to be his Bail; that is, to 
make that good, which, by the Creditor's 
Folly, was become bad. The Debtor then 
runs away, and leaves his Bail to pay a Debt 
and Charges for which they never eat a Mor- 
ſel of Bread, and ruins both their Families: 
This, in all its Circumſtances, has many thou- 
ſands of times been the very Caſe ; and the 
Frequency of ſuch Inſtances ſo terrifies Men 
with the very Name of Bail, that many ho- 
neſt and ſubſtantial Tradeſman have been ruin- 
ed for want of it, to Actions for Debts they 
were very well able to anſwer and pay, hav- 
ing a little Time; but their Friends not dar- 
ing 
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Ing to bail them, the Rumour of that and 
the Arreſt blaſts their Reputation, brings all 
their Creditors upon *em at once, and ruins 
them directly: Or elſe to avoid this, when 
they cannot get Bail (or may be ſuch as the 


Bailiffs are plcaſed to like, in which they are 


very ſtrict or very caſy, according as they can 
get Money from the Priſoner) then the poor 
Priſoner gives a Judgment, or agrees to any 
extravagant Reckoning or Terms that are 
impoſed upon him, in order to get his Liber- 
ty before the matter reaches the Ears of his 
Neighbours and other Creditors. This is dai- 
ly the unhappy Fate of Men“ cven when the 
Debt is juſt; but how deplorable a Caſe is 
it when Men (as it often happens) are thus 
ruined for want of Bail to a ſham Action ? 
Therefore conſidering this, and the great 
Charges incident to Bail, by aſſigning the Bail 
Bond, and ſplitting one Action into three, 
and the Opportunity it gives thole wicked 
Villains the Bailiffs, of robbing the Priſoners 
whilſt under their Arreſt, which I think they 
really do; for as a Highway-man demands 
your Money at the Peril of being ſhot ; ſo a 
Bailiff demands it at the Peril of being carry*d 
to Newgate, or other County Jail, which to 
many Men is as dreadful as being ſhot ; I ſay, 


conſidering all theſe things, and many more 


Inconvemences too long to name, it's hum- 
bly ſubmitted, whether it's not better intirely 
to aboliſh Special Bail, and that the Debtors 
Perſons ſhould be free until Judgment, but 


then to be liable to Execution; tho' even 


then 
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then it's Pity the Creditor ſhould have that 
barbarous arbitrary Power over the Perſon of 
his Debtor and Fellow Chriſtian, as to ſtarve 
him in Jail, only to gratify his Revenge, with- 
out the leaſt Proſpect of ever gaining one Far- 
thing of his Debt by it; for he that goes poor 
to Jail, muſt needs there grow poorer, eſpe- 
cially it he's of any Trade or Employment: 
And the frequent merciful Interpoſition of the 
Parliament between the poor Debtors and their 
inhuman Creditors, ſhews that the general 
Law wants amending in this Particular, And 
it's humbly ſubmitted, if it might not be rea- 
ſonable to impower the Judges of the Court the 
Execution iſſues out of, on hearing both ſides, 
to give the Defendant his Liberty on making 
the beſt Satisfaction he can, leaving the Judg- 
ment ſtill in Force for obliging the Defendant 
to perform what Order they make, and alfo 
for obliging him to make full Payment of the 
Debt if ever he becomes able. 

I alſo humbly ſubmit it to be conſidered, 
whether Arreſts and Outlawries to obtain 
Appearances are not very chargeable Incon- 
veniences. In the firſt of which you mult 
employ that wicked Inſtrument a Bailiff, who 
always 1 is a Means of inflaming the Reckon- 
ing conliderably, there ſeldom being an Ar- 
reſt, be the Debt never ſo final,” but the 
Charges of it, one way or other, come to 
15 S. at leaſt, and by Outlawry is very tedi- 


ous and chargeable, through the Formality of 


many Proceſſes ſued out and returned in an 
abſurd manner; and ſince in an Ejectment, 


which 
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which recovers Poſſeſſion, (the moſt ſacred 


Thing in the Law) there's no Arreſt, no Pro- 
| ceſs, no Imparlance, but one may (without 


any manner of previous Notice) before the 
Eſſoin- day of an iſſuable Term, deliver a De- 


claration to the Tenant in Poſſeſſion, and for 


not appearing, have Judgment by Default the 
following Term; or if the Defendant does 
appear, the Cauſe muſt be tried the next Aſ- 
ſizes ; I ſee no manner of Reaſon why there 
ſhould be ſo much more to do, and Delay 


by Arreſts, Imparlances, Fc. in meer perſo- 


nal Demands, but that Proceedings ought to 
be as ſpeedy for Recovery of them, as Poſſeſ- 
ſion : And that upon leaving a Summons at the 
Defendant's Houle or Place of Abode, and 
aſterwards a Declaration, the Plaintiff may 
have the fame Bencfit as in the. Ejectment: 
Some Debts are no other ways to be ſecured, 
but by ſeizing the Perſon, therefore I ſhould 
think it reaſonable, the Plaintiff might be at 
Liberty, with the Leave of a Judge, upon mak- 
ing it appear by Oath, that without Bail the 


Debt would be in real Danger of being loſt, 


to arreſt the Defendant, and hold him to Bail, 
and the Defendant to have an Imparlance in 
the Caſe of Bail, but in no caſe elle. 

The Delay by bringing Writs of Error is 
inſufferable, and would be prevented, if the 
Party bringing the ſame was in all Cates to 
give good Bail, and to pay full Coſts if the 
Judgment was athrmed or he non-ſuited, or 
his Writ of Errcr abated, and then alſo to 


pay 
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pay Intereſt for the Money and Coſts recover- 
ed in the firſt Judgment, from the Day of 
ſigning thereof ; for it cannot be thought un- 
reaſonable, that a Debt aſcertained by Judg- 
ment ſhould carry Intereſt againſt a Defen- 
dant, wiitully delaying the Payment of it. 
And in many Cafes the Law now ſtands in 
this odd manner, (vi) that a Debt before 
Judgment ſhall carry Intereſt, and ceaſe to do 

ſo after; as on a promiſſory Note the Jury 
will give Intereſt in Damages, but when Judg- 
ment is ſigned upon it Intereſt ceaſes : And 


tho” the Plaintiff be long kept our of the 


Money by a Writ of Error brought avowediy 
for Delay, without the leaſt pretence of Error, 
yet the Plaintiff has no Intereſt in the mean 
while : and it ſometimes happens, that ſuch 
Intereſt comes to more than the Expence of 
the Writ of Error, and is perhaps the ſole 
Reaſon for bringing it; and it's ſubmited, whe- 
ther the Liberty of bringing Writs of Error 
at Pleaſure purely for Delay, and without the 
leaſt Colour of Error, is not a matter fit to be 
ſome way reſtrained. There are abundance 
more unneceſſary Rules, Forms and Practices 
in the Proceedings both at Law and in Equi- 
ty, which are Cauſes of great Charge and 
Delay, and without any manner of Senſe or 
Reaſon, and would be too tedious to inſert 
here: And theſe few Inſtances are enough to 
ſhew ſomething of the Grievance. Another 
thing ſeems to me unreaſonable, why the 
Plaintiff or the Defendant ſhould not, when 
he prevails, have full Coſts both at Law and 
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in Equity, unleſs through a Confidence of 
prevailing in the Cauſe, it appears he has been 
extravagant in his Disburſements, and if fo, 
then the Maſter to moderate them. 

One Miſchief more that wants Redrels, is, 
the exceſſive Number of Attoraeys and Sol- 
licitors : The more Hounds, the more Hares, 
ſays the old Proverb : When Buſineſs is ſcarce, 
(as it mult needs fall thin amongſt ſuch great 
Numbers of them) then they turn Barretors, 
and do a thouſand knaviſh, unjuſtifiable 
Things for Bread, and become common Nu- 
fances to that Part of the Country they live 
in, and generally deſerve hanging more than 
Highway- men; as has often been declar'd 
by the late Lord Chief Juſtice Hales and 
others, that to convict one Barretor, was 
more Service to the Publick, than to hang 
many Felons. Now I humbly conceive, it 
would be inconvenient, in reſpect of Fami- 
hes and Marriages already had, to weed out 
the bad ones at, preſent, and ſtop their prac- 
tiſing; it would be belt to let Death do that 
ungrateful Work, which it may do in ſeven 
Years time; but I ſhould think doing ſome- 
thing to prevent the Milchict growing again 
would do well, and that will beſt be done 


by having regard to the Number and Quali- 


ty of Clerks put to Attorneys and Sollicitors, 
and the time they are bound for: Many At- 
torneys and Sollicitors have four Clerks at a 
time, and not really Buſineſs for two, and 
they take em but for tour or five Years at 
moſt; as it the dif.cui Art of an Attorney 
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was to be learnt in leſs time than a common 
Trade, 

Now, to prevent the Growth of 'em, I 
humbly conceive it would be convenient to 
reftrain Attorneys and Sollicitors from having 
any more than two Clerks at the ſame time, 
and thoſe bound for ſeven Years apiece, and 
one to have ſerved half his time before a new 
one is taken. Attorneys and Sollicitors ought 
to be Men of great Integrity and good Inge- 
nuity, for the Succeſs of a Cauſe frequent- 
ly depends upon their diſcreet Management; 
and the Truſt is ſo great the Client muſt ne- 
ceſſarily repoſe in them, that they have it in 
their Power to ruin any Cauſe by their Ne- 
gligence, Ignorance or Jreachery: Therefore, 
in order that the Practice of the Law may be 
in good Hands, and only Perſons of oY 
F amilies, and good Education, Learning and 
Subſtance, admitted to it, (which in a great 
meaſure would ſet them above mean Tricks 
and petty Foggeries,) I ſhould think it would 
do well if none were to be put Clerks but 
Gentlemen's Sons, or of higher Quality, and 
thoſe to be good Scholars, and approved of 
by the Juſtices of the Peace, at their Pub- 
lick Seſſions, by Certificate, or by the Judges 
of Aſſize for the County: And that they, be- 
fore they ſignity their Approbation of them, 
do ſee that the Parent or Friends of the young 
Clerk do fecure and ſettle ar leaſt 60 J. per 
Annum, or a ſuitable Sum of Money, to come 
to him at the Expiration of his Clerkſhip : 
that he may then have a Subſiſtence, and not 
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be tempted, through Neceſſity, to do mean 
Things; whereas now every little pitiful 
Tradeſman, that can but juſt rake up Money 
enough to put his Son out Clerk, is for mak- 
ing him a Lawyer, and conſequently, as he 
thinks, a Gentleman; and ſuch a poor Crea- 
ture, when his Clerkſhip is out, (having no 
Money nor Friends, but what are as poor as 
himſelf) muſt for Bread, ſome way or other, 
force a Trade, turns Barretor, oppreſſes the 
Country, and ſcandalizes the Profeſſion. And 
] have always obſerved, that the ſcandalous 


Practicers were for the moſt part come of ſome 
abject, paltry Race, born and bred in Want; 


and having but very indifferent Principles on 
one hand, and prelt by great Neceſſity on the 
other, they ſtick at nothing, but do incredible 
Miſchief in the Commonwealth. 

I ſincerely proteſt, I have no By-ends in 
this Affair, of promoting the Intereſt of At- 
torneys and Sollicitors; nor have I commu- 


nicated this Matter to any Attorney or Solli- 


citor whatſoever ; nor can any one imagine 
how the Alteration I propoſe would make bet- 
ter for them, but worſe; for thereby Cauſes 
would be ſhortened, and conſequently their 


Gains too. And I hope (eſpecially if this 


good Reformation is compaſs'd at their Ex- 
pence) it will be thought reaſonable to ad- 
vance their Fees, which in the Courts of Law 
are little better than Porters Wages; 3s. 4d. 
an hundred Years ago would have gone a great 
Way at Market, to what it will now; it was 
heretotore more than 205. is now: This, in 
| reſpect 
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reſpect of Counſel-fees, has been conſidered, 
tor they are got from 10s. frequently to 100. 
And, if there is to be (as it is neceſſary 
there ſhould) Men of good Parts and Inte- 
ority, Attorneys and Sollicitors, they muſt 
be encouraged by ſuitable Fees, or it's in vain 
to expect it. 

It may be objected to me, that my Pro- 
poſal would leſſen the Duty on Parchment, 
Se. Which if it ſhould, that might ſure be 


afforded to be made good ſome other way, 


tor the ſake of ſuch a Reformation. 

It may alſo be objected, that the Enplih 
are generally litigious, and if the Law is made 
cheap, it will encourage that Temper, where- 
as the Dearneſs of it keeps them quiet. 

This is the only Objection I can think of, 
that bears any ref he Face, and ſure this 
is a fallacious one; it is in effect to debar the 
Subject of Juſtice, becauſe now and then a 
litigious Man might make ill uſe of it. If 
this Objection had any Weight, Why has there 
never yet been a Tax upon Law-Suits to oblige 
the Plaintilf to pay ſo much to the Govern- 
ment, pro licentia litigandi ? And why has 
there never yet been diſtin: Prices ſet upon 
the Law, ſo much for a poor Man, and ſo much 
more for a rich one ? For that the Coſts that 
would ruin a poor Man, may be a Trifle to a 
rich one; and 1 hope it will not be denied, 
but a rich Man way be litigious as well as a 
poor one. But I think it Law-Suits be ſhorter 


and cheaper, the litigious Man will not be 
ſo 
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ſo dreadful, becauſe he will the ſooner have 
ſhot his bolt, and with leſs Charge to his Ad- 
verſary. And farther, there are already good 
Laws, (which ſtill, if defective, may be ſup- 
plied) for reſtraining litigious Suits; and if the 


_ Cauſe of Action be juſt and real, tho* but 


mall, I ſee no Reaſon why the Plaintiff ſhould 
not have feftinum remedium, and for a ſmall 
Charge; and if he that withſtands a juſt De- 
mand, is to pay full Coſts, and he that proſe- 
cutes an unjuſt one, is to do the like, 1 cannot 
ſee what Encouragement there will be for the 
litigious Perſons, 

But moreover, I utterly deny the Englifh 
are litigious; it is as much as to ſay, they are 
unmerciſul, cruc! and revengeful; a Cha- 
racter no foreign Enemy, I dare ſay, will give 
of them: But yet, if they were ſo, I do take 
upon me to aver, upon my own Experience, 
and I believe all Practicers will concur with 
me in it, that the Dearneſs of the Law rather 
gratifies litigious Perſons than reſtrains 'em. 
How pleaſed are they to put their Adverſary to 
great Charge? How often are People arreſted 
for no other Reaſon but to throw them into the 
Hands of thoſe legal Thieves, Baitirrs, and 
put *em to Charge? What's more common in 
our Clients Mouths, than to aſk, What Coſt 
will it put their Adverſary to, it we do fo and 
ſo? And if they find it great, then, cry they, 


Oh! do it by all means; and if they find it 


but ſmall, then they will not ſhew their Teeth 
tor lo ſmall a Matter. I have buta Word 
more to this ſpecious Objection, (vz.) That 

the 
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the City-Courtsare cheap and ſpeedy, and yet 


are thought a great Benefit and Advantage; 
and that if now and then a Miſchief ſhould 
happen in particular Caſes, by the Cheapneſs 
of the Law, yet a Miſchief is rather to be en- 
dur'd, than an Inconvenience. 

Another Objection may poſſibly be made 
by the Officers, (viz.) That they have Free- 
holds in their Offices, and it would be In- 
Juſtice to deprive them thereof. Fuit hæc Fa- 
prentia quondam publica privatis ſecernere, I 
think is Anſwer enough to that Objection : 
And does not every Parliament, in making Ri- 
vers navigable, Sc. not only take away Free- 
holds, but even Inheritances too, upon rea- 
ſonable Recompence ? and I propoſe nothing 
without an Equivalent. 

There are abundance of Things more than 
[have mentioned, want to be redreſs'd, in or- 
der to make Juſtice cheap and ſpeedy, and 
which nobody ſo well knows as Attorneys 
and Sollicitors ; and, I hope, if the Parlia- 
ment thinks fit to do any thing of this Na- 
ture, they will take farther Information from 


ſome honeſt Attorneys and Sollicitors, and 


make a thorough Reformation in all the 
Courts in Meſtminſter-Hall. And if a Com- 
mittee was appointed to inquire into the Truth 
of theſe Things, and was armed with Power 
to ſend for Perſons, Papers and Records, 
they would (upon examining ſome eminent 
Attorneys and Sollicitors, and the Books and 
Entries, Sc. of the Officers of the ſeveral 
Courts) not only find all, but a great deal 

worſe 
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worſe than I have ſaid, to be true, and would 
ſo plainly ducover where this inſupportable 
Grievance lies, and the Way to redreſs it, that 
J make no doubt but ſuch a good Parliament 
as we now have, would make a good Law 
for that Purpoſe: And I hope my Brethren, 


the Attorneys and Sollicitors, will ſpeak out 


upon this Occaſion, without Fear, Fa- 
vour, or Affection, to theſe burthenſome 
Officers. | | 

J laſtly come to propoſe a Fund for the 
Purpoſes above, whict is this; I ſuppoſe there 
are one thouſind Serjeants at Law and © oun- 
ſel, and twenty thouiand Attorneys, Solli- 


citors, and Clerks in Court in England, (I 


doubt not by what Obſervation and Enquiry 
1 have made, but here are many more, 
but I will ſuppoſe only thoſe Numbers.) Now 
if every Serjeant at Law pay 15/. every Coun- 
tel 10l. and every Attorney, "Sollicitor, and 
Clerk in Court 51. for a Licenſe to practiſe 
this repeated two Years, would raiſe upwards 
of 220000 J. And I think thoſe that are not 
willing to pay ſo ſmall a Sum, to reform the 


Law, ought to be debarred irom practiſing 


it. | 
The Serjeants and Counſel have no Reaſon 


to quarrel at it, becauſe it is in order to ad- 


vance the Judges Sularies, which they in due 
Time may reap the Benefit of; and Atror- 
neys and Sollicitors cannot, and, I dare ſay, 
will not object to it, but rejoyce at it; be- 
cauſe it is to ſuppreſs many chargeable Offi- 
ces, and reduce the Fees of the reſt; and 

therc's 
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there's none of them but two Ways loſes more 
every Year by theſe Offices than this Tax 


comes to; (as thus) iſt, They are greatly in 


disburſe to theſe Offices for all ſorts ot Clients, 
good and bad, and yearly loſe more by bad 
Clients, for what they have laid down for 
em to theſe Offices, than this Tax comes to. 
And 2dly, the very Intereſt of the Money 
they are conſtantly in Diſburſe to theſe Offices 
would yearly be more than this Tax; which 
Diſburſe and Loſs would be laved to them 
for the future. This Tax will, I hope, buy 
in all the Offices; and for a perpetual Fund, 
to pay the additional Salaries to the Judges, 
I humbly propoſe that every one, that is put 
Clerk to an Attorney, Soliicitor, Scrive- 
ner, Counſel, or Serjeant at Law, or Clerk 
in any Office of Law or Equity, pay 20/. at 
leaſt ; and every one that is admitted into 
any of the Inns of Court, to pay 231. at 
leaſt; and every Attorney, Sollicitor, or 
Clerk in any Office, for a Licence to practiſe, 
when they are out of their Time, to pay 300. 
every Counſel called to the Bar gol. and 
every Serjeant called, to pay 50/. Theſe 
initiating Taxes cannot be objected againſt, 
becauſe They may chooſe whether they will be 
Profeſſors of the Law or no, and contequent- 
ly whether they will ſubject then f Ives to 
theſe Taxes or no. And morcover, the 
Difficulty and Chargeableneſs of putting out 


young Men to the Law, may be a further 


Means of reſtraining the Number of its Prac- 
ticers. I make no "ents but this lait Tax 
L. will, 
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will, communious Annis, raiſe at leaſt ſuffi- 
cient to anſwer the additional Salaries I pro- 
poſe. And if by either of theſe Funds there's 
found a Surplus, J hope it will be employ'd in 


buying in thoſe two Priſons, the King*s-bench 


and Fleet, and ſetting em upon a new and 
better Foundation. 

I hope I ſhall be pardon'd by the Gentle- 
men of the Long Robe, if I preſume in the 
laſt Place to mention a few Things in the Law 
itſelf, that I humbly apprehend want to be 
altered, 

The firſt and chief whereof is in relation 
to Juries. The Tryal by Jury is the great di- 
ſtinguiſhing Mark of our Freedom and Hap- 
pineſs above all the Nations upon Earth; 
ſuch a Happineſs, as the Wit of Man cannot 
contrive a greater for the Safety of our Lives, 
Liberties, and Fortunes; none of which can 
be taken from us or hurt without the una- 
nimous Conſent of twelve Men, all of them 
our Equals and Neighbours ; not to be pickt 
out by an Enemy, but returned by an Offi- 
cer ſworn to return them impartially; and 
when he has ſo done, ſtill we have our rea- 
ſonable Challenges and Exceptions to any of 
them. What Engliſoman can think of this 
without Exceſs of Love and Fondneſs for 
ſuch an ineſtimable Law ? And on the other 
Hand, how can he forbear the utmoſt Con- 
cern to ſee of how little Sigmficancy and 


Safety it's become by the Meanneſs and Cor- 


ruption of Jurors, and by the accurſed Knave- 
ry practiſcd in returning of them, which is 
Poulton 
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Poiſon at the Fountain of Juſtice, and Rot- 
tenneſs in the very Heart of our Laws, and 
by which many Men have unjuſtly loſt their 
Lives and Eſtates ? Every honeſt Engliſhman 
will join with me in theſe Sentiments : But 
what 15 to be done, or how it 15 to be reme- 
died, is the great Difficulty. It's to be feared 
the greateſt Penalties will never deter ſome 
Under-Sheriffs from the Crimes they have 
been ſo long and fo gainfully accuſtomed to, 
and can ſo ſecretly commit in the corrupt Re- 
turning of Juries : Which Truſt they have ſo 
groſsly abus'd, that it's pity they ſhould en- 
joy it any longer. I humbly ſubmit it there- 
fore to Conſideration, if the following Me- 
thod, or ſomething like it, might not be 
effectual for redreſſing this Grievance, viz. 
That there ſhould be a general Regulation 
made of the Freeholders Books, and that 
none ſhould be inſerted there but ſuch as have 
at leaſt gol. a Year; and that immediately 
after eyery Trinity and Hillary Term, the two 
Judges for each following Circuit ſhould cauſe 
the Under-Sherifts of each County within their 
Circuit, to bring their Freeholders Book be- 
fore them with every Freeholder's Name 
taken out and wrote on diſtinct Scrowls, 
which being put into a Box, the Judges to 
draw out by Lot forty-eight Freeholders, or 
more or leſs, according to the Bignefs of 
each County, and they to be ſummoned to 
attend at the Aſſizes under a ſevere Penalty, 
and the whole Number of *em to be returned 
as the Jury in every Cauſe, and their Names 
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to be again wrote on Scrowls, and put into a 
Box; and when the Cauſe is called in Court, 
then the Aſſociate in open Court to draw out 
by Lot to the Number of twelve, and they 
to try the Cauſe ; this will take up no more 
Time than is uſual in the filling up a Jury 
by Tales-men. And this 1s the only Me- 
thod I can think of for preventing the abo- 
minable Corruptions both in Under-Sheriffs 
and Juries ; for this will totally exclude the 
Under-Sheriff, and no one will know the 
Jury till it will be too late to attempt to bribe 
any of them. Gentlemen ſpend great Sums, 
and take great Pains, not only to be returned, 
but in ſerving on the Grand Inqueſt of the Na- 
tion, the Commons in Parliament; and it's 
humbly hoped, no Gentleman wall think it 
below him, or a Trouble to ferve on Junes, 
and fee to the executing as well as making 


of good Laws: And when all Gentlemen (and 
none of mean Degree) are equally liable to 


ierve by Lot, in the manner above propoſed, 
it's hoped none of them will take Exceptions, 
or repine at ſerving, their Country on ſuch an 
important Occaſion ; and I doubt not but eve- 
ry Man of them, when he comes to want a 
good Jury himſelf, for Trial of his Property, 
will be pleaſed with this Method. 

As to Special Pleadings at Law, I humbly 


offer it to Conſideration, whether it would not 


be a great Happineſs to the Suitors to take 
*em away entirely, and that the General Iſſue 
ſhould be pleaded in all Caſes; the only Uſe 


I could ever conceive of Special Pleadings (be- 
ſides 


nen e S' 


2 


5 
5 


e 


ſides the great Gains they bring to the Attor- 


neys, Officers, and Counſel) is to reduce the 
Matters in Difference between the Parties to a 
ſingle Queſtion, and thereby give tach of them 
Notice what is to be proved and defended at 
the Trial; other wiſe they might meet there as 
unequally matcht as when a Man challenges 
another without naming the Weapon, and 
then brings a Piſtol, and the other only a 
Sword: But if either Party be obliged to give 
reaſonable Notice in Writing of any ſpecial 
Matter intended to be inſiſted on, or given in 
Evidence at the. Trial, I ſhould think that 
Method would make Special Pleadin gs uſcleſs, 
and that the Merit of the Cauſe might by that 
Method be as fairly and effectually tried as by 
the Help of Special Pleadings. I have already 
mentioned what I take to be the Uſe of Spe- 

cial Pleadings, and as to the Miſchiefs attend- 

ing them I need ſay little, they are ſo well 
known. The Preamble of the Statute oi 27 
Eli. of Jeofayles has recorded that Parlia- 
ment's Opinion of them in theſe remarkable 
Words, (viz.) That exceſſive Charges and Ex- 
pences, and great Delay and Hinarance of 
Juſtice, hath grown in Actions and Suits be- 
tween the Subjects of this Realm, by reaſon 
that upon ſome ſmall Miſtaking or Want of 
Form in Pleadings, Juagments are often re- 
verſed by Writs of Error; and oftentimes up- 
on Demurrer in Law, given otherwiſe then 
the Matter in Law, and very Right cf the 
Cauſe doth require: whereby the Parties are 
conſtrained either utterly to loſe their Right, 
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or elſe after long time, and great Trouble and 
Expence, to revive again their Suits, Which 
Act, and the ſeveral other Statutes of Feo- 
faylzs, and the expreſs Proviſion made in ſe- 
veral other Acts tor the Defendants to plead 
the General Iftue, and give theSpecial Matter 
in Evidence, do all ſhew our Parliaments 
have all along had a Dillke to Special 
Pleadings : And whoſoever was to ſee how 
many honeſt Cauſes, and juſt Debts, are 
frequently either loſt, or greatly delayed, by 
the Quibbles and Niceties in Special Pleadings, 
would have an Abhorrence of them ; for 
is it not to be abhorr'd, that Liberty or Im- 
priſonment, Innocence or Guilt, Plenty or 
Poverty, or perhaps the Happineſs or Miſery 
of a whole Family ſhould depend upon a Cum, 
an Abſque hoc, a Necnon, or numberleſs other 
{mall Niceties in Pleadings, that the moſt 
learned Counſel, notwithſtanding their utmoſt 
Care, are daily miſtaken in, to the Ruin of 
their Client's Cauſe? And ſince by an eſta- 
bliſh'd Rule, approv'd by long Experience, 
the General Iſſue, and nothing elſe, is always 
pleaded. in Ejectment, where the Title of 
Lands and Poſſeſſion are in Queſtion, I can- 
not ſee why it may not be allo pleaded in all 
other Caſes ; eſpecially on giving Notice as 
atoreſaid of any Special Defence, which is an 
Advantage the Parties in Ejectment are not 
bound to give each other, This Method I 
propoſe of pleading the General Iſſue, and giv- 
ing Notice of any Special Matter, is countenan- 
ced by the Method of Proceeding even in one 

criminal 
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criminal Caſe, if I miſtake not, (for Proſecu- 
tions of that kind are very rare, it's pity they 


are not as frequent as the Crime) I mean in 


an Indictment of an Attorney for Barretry: 


No particular Inſtance of the Crime is alledg'd 
in the Indictment, but it's only charged in 


general, that he is Communis Barrectator Li- 


titum, Diſcordiarum inter Vicinos Seminator, 
& Pacis Regis Perturbater ; and yet the De- 
tendant muſt plead Not guilty, and the Pro- 
ſecutor is bound to ſpecify and give Notice 
in Writing to the Defendant of the Facts he 
intends to charge and prove againft him at 
the Trial. If therefore this Method is allowed 
in a criminal Caſe, it ſcems to argue ſtrongly 
in Favour of the Method above propoſed in 
all civil Caſes. | 

O. If it's objected that Special Pleadings 
are neceſſary for ſtating the Caſe on Record, 
otherwile there could be no Relief by Writ of 
Error, for nothing can be taken Notice of by 
the Judges in Error, but what appears on the 
Record, all Matters of Evidence, or otherwiſe, 
are then out of their Reach; and if nothing 
was to be pleaded but the General Iſſuc, the 
Judges would be hoodwink'd from the Point 
of Law. | 

Reſp. To thisI anſwer, that it's already the 
daily Practice, when a Point of Law ariſcs on 
a Trial, to have it ſtated in a Cale, and either 
argued afterwards, before the Judge in his 
Chamber, or it it's Matter of Difficulty, to 
have it ſet down to be argued in Court before 
all the Judges in like Manner with Demur- 


rers, 


5 
: 

15 
+ 
f 


. ˙² w een os EEE 


34 ) 
rers, Sc. And if this Method is always to be 
taken, and the Caſe and the Judgment upon 
ir entered on the Roll, I think it fully an- 
ſwers the Objection, and will alſo fave the 
great Expence and Niceties of Special Ver- 

dicts. | 
Fines and Recoveries for barring Entails 
2nd Remainders, and conveying the Intereſts 
of marry'd Women in Lands are very charge- 
able things, containing many Fictions, I 
knew a young Country Attorney that took 


the Label to a Deed to be the Tail of the 


ZNeed, and that cutting off of that with a 
Pen- knife was cutting off the Entail contained 
in the Deed. Abſurd as his Notion was, it 
cannot be affirm'd that doing it by a common 
Recovery is a great deal better. And yet 
tne Lawyers of Ede. IV's Time have been 
greatly applauded for that Invention. But one 
would be apt to think it was only becauſe it 


made riddance of Entails, which from the 


Statute de Donis to that Time (being about 
two hundred Years) had been direct Perpe- 
tuities, and were great Hindrances to the 
Lawyers: For the Eſtates ſo entailed could 
neither be ſold, mortgaged, or ſettled, and 
conſequently there could be no Gains by mak- 
ing thoſe Conveyances, nor by any Suits touch- 
ing their Intricacy. The main Strength and 
Security of Fines and Recoverics lies in the 
Acknowledgment, every thing after is meer 
Form; and whoever can be brought to ſeal 


 aDeed, will eaſily at the ſame time be brought 


to ſign a Concord, or a Warrant of Attorney 
for 
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for a Recovery, or to acknowledge the one 
before a Judge, or paſs the other at the Bar. 
But the greateſt Number are done by Com- 
miſſion, and the Commiſſioners are generally 
Witneſſes to the Deeds, that lead the Uſes, 
and one of them the Attorney that makes the 
Deeds, and there's no more Difficulty or So- 
lemnity than in the Execution of a bare Deed; 
and I humbly apprehend, that a Bargain and 
Sale firſt acknowledged, and then inrolled, 
would (if but fo allowed) be a more rational 
and far cheaper Way of barring Entails and 
Remainders, and married Women's Intereſts, 
than Fines and Recoveries ; and ſuch a Bar- 
gain and Sale in London is by the Cuſtom a 


good Grant and Bar of married Women's In- 


tereſts in Houſes there. It's true, taking 
away Fines and Recoveries will not only. take 
away ſeveral Officers Fees, but a ſmall Branch 
of the publick Revenue, and vacate ſeveral 
good Places, by whoſe Salaries I doubt moſt 
part of that Revenue is ſwallowed up ; but if 
an Equivalent is given as before propoſed, 
there's no Injury will be done them. There's 
this farther Objection to Recoveries, that they 
cannot be perfected but in Term-time ; and 
it has often happened that Men have died 1n 
Vacations before they could ſuffer a Recovery, 
to the great Prejudice of their Families and 


Creditors, 


I always thought the Law in ſeveral In- 
ſtances too hard upon the Female Sex, and 
humbly offer ic to Conſideration, if out of 
Compaſſion to their natural Unfitneſs to ma- 
nage Suits, and ſtruggle with Hardſhips and 
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Difficulties, it may not be proper to alter it in 
their Favour in theſe three things, viz. 

iſt, That a Widow may have her Dower 
of a Truſt, which, if the Eſtate or her Quality 
be never ſo great, ſhe cannot now have ei- 
ther by Law or Equity, tho' ſhe wants Bread. 
The Makers of the Stat. of 27 H. VIII. of 
Utes, little thought that excellent Law could 
have been fo evaded as it is, by what is 
now called Truſts, which is very near the 


ſame thing as Uſes were before that Sta- 


tute, and almoſt as full of Miſchief. But 
what would they have thought, or what will 
any Man living (but a Lawyer of theſe times) 
think of this Caſe ? (and no doubt but it has 
often been the Cale, or very near it; vi2.) A 
Man, not worth a Farthing in the World, 
m-rries a Woman with many thouſand Pounds 
Portion, and then in Truſtees Names buys 
Land with the whole Portion in Truſt for 
him and his Heirs, and dies. His next Heir, 
tho* never ſo remote, or his Deviſee, tho? a 
meer Stranger, ſhall have the whole Eſtate, and 
Chancery will compel the Truttees to convey 
it to them. But the poor Widow, with 
whoſe Money it was bought, can neither by 
Law or Equity get her Dower, or Bread out 


ol it, but mult ſtarve, tho' nothing was done 


by the Huſband to hinder her, but only 
making uſe of Truſtees Names in the Pur- 
chaſe. All Men, fave Lawyers, mult think 
this monſtrous Cruelty. The odd and only 
Reaſon I ever heard given for it is, that Dow- 
er is the Gift of the Common Law to the Wi- 

dow, 
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dow, and ſhe muſt recover it by that Law 
that gives it, or not at all; and that Law hav- 
ing no Power over, or Cognizance of Truſts, 
therefore ſne muſt ſtarve: Very hard Doctrine, 
eſpecially conſidering that ſhe is a Purchaſer of 
her Dower, it being premium puderis, and that 
the Huſband's Vendee, Mortgagee, Deviſce, 
and his Bond and Judgment Creditors, ſha!! 
all be relieved in Chancery, and fare as well 
as if the legal Eſtate had been in him; fo that 
he 1s to be looked upon as abſolute Owner of 
the Eſtate for every Purpoſe, but to give his 
poor Widow Bread out of it. But the Huſ- 
band's Heir is not fo hardly dealt by: Tho? it 
ſhould ſeem his Heirſhip is as ſimply the Gift 
of the Common Law as Dower, for if there 
be ten other Sons the Common Law excludes 
them all, and gives the whole Inheritance to 
him alone. 

2dly, That Dower may be recovered by 
Ejectment, and Damages there given by the 
Jury equal to the Meſne Profits; Actions of 
Dower being very chargeable, difficult and 
clilatory, and ſometimes outlaſting the Widow's 
Life. 

2dly, That in regard Marriage is the high- 
eſt Conſideration both in Law and Equity, 
therefore that the Wife in Caſe of the Hu- 
band's Bankruptcy, or dying infolvent, ſhou'd 
be in the firſt Place reaſonably provided for as 
the chief Creditor ; whereas now it but too 
often happens that the poor Wife's Portion is 
the whole or greateſt Part of the Huſban's 


Eſtate, and yet mult all go to pay his Debts, 
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even tho' they were contracted before ſhe mar- 
ried him, and ſhe muſt ſtarve. Theſe, with 
many more hard Points of Law in reſpect to 
Women, plainly ſhew they never fat in Par- 
liament. 

Legacies, be they ſmall or great, are recover- 
able only in the Spiritual Court, or Chancery, 
and if charged on Lands, then only in Chan- 
cery; and in Truth I may ſay, ſuch Legacies, 
if not pretty large ones, are recoverable no 
where, becauſe Lots in taxing Coſts, if the 
Suit be never fo ſucceſsful, is generally more 
than the Legacy. It's therefore ſubmitted, whe- 
ther it might not be a publick Advantage to 
give an Action at Law for a Legacy payable 
after ſimple Contract Debts, in like manner 


as they are after Specialities, &c. 


The Law between Landlord and Tenant is 
of more frequent Uſe than any other Branch 
of the Law, there being very few Men but 
are either Lardlords or Tenants, and yet it's 
very deficient in many Particulars, of which I 
will only inſtance two: The firſt is, that a 
Tenant, when his Leaſe or Contract is expir- 
2d, or if he be at Will only, and has no Pre- 


tence whatſoever to keep Poſſeſſion, but does 


it out of Obſtinacy or Knavery, yet he can- 
not be turned out but by an Ejectment, tho' 
t be of a poor Cottage, the Rent whereof in 
many Years will not repay the Charges of the 
Ejectment. The ſecond is, that if the Te- 
nant puts the Landlord to avow in Replevin, 
he muſt in his Avoury ſet out his Title to the 
Premiſſes, which kh it be a Leaſehold Eſtate is 

often 


oh ow yi 6) <A 0 


my 


us © yy — a, A NY — — 4 — =y Ah 


. wp . AS weannshn 


$7 


os | bs ine Foe BD 


Et 0 Ts 0” nl 


(39) 
often very troubleſome, for he muſt begin 
with the original Leaſe, tho* never fo old, 
and fer our all the Wills, Sales, Mortgages, 
and Meſne Aſſignments, till he brings the 
Title into himſelf, and the Tenant has Li- 
berty to traverſe which of thoſe Facts he 
pleaſes, and to take all Advantages of Slips 
in pleading of them. This ſeems very un- 
reaſonable, and often renders Diſtreſſes for Rent 
a vain and unſucceſsful Remedy; and it is the 
more unreaſonable, for that in an Action of 
Debt or Covenant, for Rent, the Landlord is 


Not bound to do ſo. In the firſt of theſe 


Caſes it ſeems but reaſonable that a Juſtice of 
Peace might, by his Warrant, remove the 
Tenant out of Poſſeſſion in like manner, as 
on the Statute of forcible Entry ; and in the 
ſecond Caſe it's to be with*d there were a new, 
ſpeedier and eaſier Method in Replevin 
throughout than is now uſed. 

The Law touching Executors wants alter- 
ing in many Inſtances, for the Eafe and Safet 
of honeſt Executors, and for the ſpeedier 
Juſtice againſt diſhoneſt ones. I will only 
name one, and that is, the tedious and charge- - 
able Method of bringing them to account in 
Chancery for their Aſſets, to the great Detri- 
ment of the Eſtate, Delay of the Creditors, and 
Vexation of honeſt Executors; but to the very 
good liking of Kknaviſh ones, who want to 
keep the Aſſets in their Hands. It's true, we 
Attorneys and Sollicitors like this Method 
very well, becauſe one ſuch Suit in Coancery 
againſt an Executor, is more gainful to us than 

halt 
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half a dozen Actions at Law againſt him; and 
doubt that is but too often the ſole irduce- 
ment for ſuing him, even for a Bond D-ot, in 
Chancery; which is now a very common 
Thing; for tho' Bonds, Notes, Sc. are re- 
coverable only at Law againſt the Debtor him- 
ſelf, yet they may be turned into jo many 
Chancery Suits againſt his Executor 3 which 
Mat er is very worthy of Conſideration : And 
J therefore offer it to Conſideration, that ſince 
there's no Pretence for Equity in ſuch Caſes, 
but to diſcover Aſſets, whether therefore if 
the Courts of Law, when plene admin:ftravit 
15 pleaded, were impowered to name an Au- 
ditor (as in an Action of Account) and he to 
take the Account of Aſſets, and have the ſame 
Power with a Maſter in Chancery, (but far 
leſs Gains) this would not be a very great Eaſe 
to honeſt Creditors and Exccutors, and pre- 
vent the waſting the Aﬀets in chargeable 
Chancery Suits, 

The naming, of Auditors puts me in mind 
of ſome particular Excellencies of the Com- 
mon Law, which ſhew its original Goodneſs 
and Su Ficiency when Men were plainer and 
honeſter than now, viz. The Common Law 

can take Accounts, grant Injunctions, and re- 
lieve in Cafes meerly equitable. As in an 

Action of Account, they can appoint Auditors, 
the Writ of Eſtrepment is an Injunction, and 
by audila Querela they can relieve in many 
Caſes of meer Equity. Theſe amongſt many 
others are noble Foundations and Principles 
in that Law, upon which had proper Improve- 
ments 
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ments been made, adapted to the Alterations 
Time makes in Things and Men, it might have 
kept down a great deal of the preſent un- 
bounded Power of the Chancery, and greatly 
preſerved the laudable Juriſdiction of theCom- 
mon Law over Property. But theſe and ma- 
ny more of the fineſt Flowers of that moſt ex- 
cellent Law have been rendered uſeleſs by the 
dilatory and difficult Forms and Niceties in 
the Pleadings and Proceedings relating to 
them. It's theſe Thorns and Thiſtles in the 
Way to Juſtice at the Common Law, and the 
Corruption and Degeneracy of Juries, and the 
{mall Fees to the Attorneys, that have ſo great- 
ly tended to the Increaſe of Chancery Suits, 
where the Gains are great, and the Practice 
eaſy and plain; and therefore by one Fetch or 
Pretence of Equity or other, moſt Suits of 
Value are now brought in Chancery, infomuch 
that I verily believe two thirds in Number, or 
at leaſt two thirds in Value of the Queſtions 
touching Property decided in Weſtminſter 
Hall, inſtead of being decided by four learned 
Judges acting by known Laws, aſſiſted by a 
Jury for aſcertaining of Facts on hearing 
Witneſſes vir voce in the Preſence of each 
Party, (and which certainly 15 preferable to 
all other Methods uſed either here or in any 
other Part of the World) are now-a- days de- 
cided in Chancery without a Jury, on Writ- 
ten Evidence. And tho' the Judge there was 
endowed with all the Wiſdom, Learning 
and Perfection human Nature is capable ot, 
yet he is but one Man, and we are told by 

the 
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the Spirit of Truth, that in the Multitude of 
Counſellors there is Safety. This Exchange 
of Juriſdiction cannot be very agreeable to an 
Enzlifhman, and would be much leſs ſo, were 
ir not for the Appeal to our moſt noble Court 
of laſt Reſort, that Multitude of auguſt Coun- 
ſellors in whom is our Safety, and who, as 
they are bur Men, may err : But I verily be- 
lieve all Men are of Opinion, they as ſeldom 
err as any Judicature upon Earth. And it's 
greatly to be wiſh'd, Appeals to them could 
be brought with the ſame Eaſe and Freedom 
as Writs of Error, and with as little Inconve- 
nience to the Counſel. 

I have been too tedious already, and will 
add no more, but my Wiſhes that ſome effec- 
tual Reformation may be made in this Affair, 
whether in the Way I propoſe, or any other, 
1's not a Farthing matter, ſo it be done: 
And if it is ſo done, I doubt not but it will 
add great Glory to his Majeſty's Reign, and 
in particular to this Parliament, and for which 
this and all Generations to come will call them 
bleſſed. 


. 


